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This advisory opinion is in response to a formal complaint
alleging the Dayton Town Council violated the Open Door
Law.! Town attorney Reid D. Murtaugh filed an answer on
behalf of the council. In accordance with Indiana Code § 5-
14-5-10, I issue the following opinion to the formal com-
plaint received by the Office of the Public Access Counselor
on March 27, 2020.

'Ind. Code § 5-14-1.5-1-8



BACKGROUND

This case involves a dispute about the existence of a meeting
and defective public notice under the Open Door Law.

Scott T. Swick (Complainant) contends that three members
of the Dayton Town Council attended a meeting to receive
information about plans for a new subdivision and utility
easement.

Beforehand, the council members, via email and phone con-
versations, discussed who should attend the meeting, and
were apparently told by the town’s attorney that no more
than two members should be present for the meeting. How-
ever, contrary to the given legal advice three members of the
council, Ron Koehler, Stan Kyger, and Ashley Stevenson,
convened in the town’s municipal building, to speak with de-
velopers and other construction personnel. Swick claims
that the council never provided public notice of the meeting.
As a result, Swick filed a formal complaint on March 27,
2020.

On April 18, 2020, the Town of Dayton filed a response with

this office disputing Swick’s claims that the council violated
the ODL.

First, Dayton argues that the gathering in question did not
constitute a meeting as defined by the ODL. Specifically, the
town cites the handbook published by this office, which says
that “a gathering to discuss an industrial or a commercial
prospect that does not include a conclusion as to a recom-
mendation, policy, decisions, or final action on the terms of
a request or an offer of public financial resources” is not con-
sidered a “meeting.”



Second, Dayton argues that even though three members of
the council attended the preconstruction meeting, they did
not attend for the purpose of taking official action on public
business.

Finally, the town contends the preconstruction meeting was
held only to discuss a subdivision project that had previously
been approved by the council; and thus, there was no discus-
sion of any items that would require a council vote. As such,
the town argues that the gathering did not constitute a for-
mal meeting, and therefore public notice of meeting was
never required.

ANALYSIS
1. The Open Door Law

The Open Door Law (ODL) requires public agencies to con-
duct and take official action openly, unless otherwise ex-
pressly provided by statute, so the people may be fully in-
tormed. Ind. Code § 5-14-1.5-1. As a result, the ODL re-
quires all meetings of the governing bodies of public agen-
cies to be open at all times to allow members of the public to
observe and record the proceedings. See Ind. Code § 5-14-
1.5-3(a).

The Town of Dayton is a public agency for purposes of the
ODL; and thus, subject to the law’s requirements. Ind. Code
§ 5-14-1.5-2. The Dayton Town Council (Council) is a gov-
erning body of the town for purposes of the ODL. See Ind.
Code § 5-14-1.5-2(b). As a result, unless an exception ap-
plies, all meetings of the Council must be open at all times
to allow members of the public to observe and record.



1.1 Meeting

Under the ODL, a meeting is “a gathering of a majority of
the governing body of a public agency for the purpose of
taking official action upon public business.” Ind. Code § 5-
14-1.5-2(c). “Official action” means to: (1) receive infor-
mation; (2) deliberate; (3) make recommendations; (4) estab-
lish policy; (5) make decisions; or (6) take final action. Ind.
Code § 5-14-1.5-2(d).

Moreover, “public business” means “any function upon
which the public agency is empowered or authorized to take
official action.” Ind. Code § 5-14-1.5-2(e).

1.2 Public notice

Under the ODL, the governing body of a public agency must
give public notice of the date, time, and place of any meet-
ings, executive sessions, or of any rescheduled or recon-
vened meeting at least 48 hours—excluding weekends and
legal holidays—before the meeting as follows:

The governing body of a public agency shall give
public notice by posting a copy of the notice at the
principal office of the public agency holding the
meeting or, if no such office exists, at the building
where the meeting is to be held.

Ind. Code § 5-14-1.5-5(b)(1).
2. Swick’s claims

Swick argues the Dayton Town Council violated the Open
Door Law by not publishing public notice 48 hours before a
meeting with a developer. The Council argues there was no



meeting for purposes of the ODL because it was not a meet-
ing by definition. Swick asserts — and the Council does not
refute — three of five members were present for the gather-
ing and the Council did not provide public notice.

3. Exceptions to the definition of meeting

The public notice provisions of the ODL do not apply in the
absence of a meeting. There are several notable exceptions
to the definition of “meeting.” In other words, a meeting—
as defined by statute—is necessary to argue defective public
notice.

Under the ODL, the definition of “meeting” does not include
any of the following:

(1) Any social or chance gathering not intended
to avoid this chapter.

(2) Any on-site inspection of any:
(A) project;
(B) program; or

(C) facilities of applicants for incentives
or assistance from the governing body.

(3) Traveling to and attending meetings of or-
ganizations devoted to betterment of govern-
ment.

(4) A caucus.

(5) A gathering to discuss an industrial or a commer-
ctal prospect that does not include a conclusion as to
recommendations, policy, decisions, or final action on



the terms of a request or an offer of public financial
resources.

(6) An orientation of members of the governing
body on their role and responsibilities as public
officials, but not for any other official action.

(7) A gathering for the sole purpose of adminis-
tering an oath of office to an individual.

(8) Collective bargaining discussions that the
governing body of a school corporation engages
in directly with bargaining adversaries. This
subdivision applies only to a governing body
that has not appointed an agent or agents to con-
duct collective bargaining on behalf of the gov-
erning body as described in subsection (b)(8).

Ind. Code § 5-14-1.5-2(c)(emphasis added). These gather-
ings, according to our legislature, do not constitute meet-
ings for purposes of the ODL.

With subsection (2)(c)(5), the legislature intended to give
latitude to municipalities when courting economic develop-
ment prospects. In order to woo private business to a commu-
nity, the business will often hold private discussions so as
not to reveal secrets or compromise strategic bargaining po-
sitioning to a competitor. Therefore the exception exists.
Notably, a similar executive session subject matter justifica-
tion also exists under Indiana Code section 5-14-1.5-
6.1(b)(4) for interviews and negotiations with commercial
prospects. Generally, the non-meeting gathering precedes
the executive session. At those preliminary gatherings, pub-
lic business is not yet on the table. A more detailed analysis
can be found in a previous Informal Opinion of this office.



See Informal Opinion the Public Access Counselor, 19-INF-7
(2019).

Contrast this with the current situation: in Dayton, the de-
velopment was already underway and a contract had been
signed. There was no “prospective” element to be found,
which undoubtedly is a condition of the statute.

Therefore, the gathering did not meet the definition of the
non-public-meeting gathering in subsection 2(c)(5). If any-
thing, it was more akin to an inspection of a project, but that
does not quite fit either as it was not on-site.

Finally, it is important to note that the definition of official
action, as noted above, is significantly broad, even to the ex-
tent that the mere receiving of information is included.
When public business if involved, this is always the case.



CONCLUSION

Based on the foregoing, it is the opinion of this office that
the town attorney’s original assessment was correct and the
meeting should have been public. In that regard, the Dayton
Town Council violated the Open Door Law. That stated, as
it is very much a blurry and confusing set of statutes, I do
not believe it was an intentional substantive violation of the
law, but a rather technical one.

To that extent, it is simply my recommendation that the
Dayton Town Council operate according to the foregoing
from now on.

Luke H. Britt
Public Access Counselor



